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THE INTERIM SADC EPA:

LEGAL CONCERNS RAISED BY NAMIBIA
1.
Introduction

1.1
This document discusses the most salient legal features of the Interim SADC EPA (IEPA) in the context of Namibia’s concerns as formally communicated when it initialled the IEPA text. The following specific issues will be addressed:
· MFN treatment for the EU in future FTAs between the SADC EPA states and third parties
· Discontinuation of the use of export taxes or levies by the SADC EPA states
· The refusal to accept infant industry protection for goods produced in the SADC EPA states

· The free movement of goods within the SADC EPA states.
1.2      These are outstanding issues which prevent full agreement between the 

            parties to the SADC EPA. Clarity with respect to these matters is vital and will 
            assist directly in the endeavours to find a bona fide solution to the outstanding 
            problem areas; and secure the  conclusion of a final and WTO compatible 
            agreement for trade in goods between all the parties. 
1.3      The Republic of Namibia listed its concerns as formal reservations to its 
           initialling of the IEPA text on 12 December 2007. The initialling of Namibia 
           was accepted on the basis of these reservations being revisited and 

           discussed by the parties early in 2008.
 The fact that this official 

communication was accepted without protest or qualification constitutes    formal recognition of the fact that Namibia has initialled the text subject to the 
           listed reservations and on the condition that the substantive issues will be
           revisited by the parties in 2008.
 It is a well known fact that there was 
           considerable time pressure towards the end of the negotiations in 2007 to 
           complete a text and to deal with the technicalities resulting from the expiry of 
           the WTO waiver on 31 December 2007.  In order to secure uninterrupted 
           access for exports from the SADC EPA states to the  EC from 1 January 2008 
           also required the adoption of the necessary EC Regulations.

1.4      The outcome of the new deliberations regarding trade in goods will have to be 
            reflected in the text of the SADC IEPA. And this should take the form of clear 

           and unambiguous formulations. Subsequent disputes or differences in 

           interpretation  can only be resolved by invoking and applying the text of the 
           legal instrument under consideration. This is how a tribunal or arbitrator will 

           approach the matter.
  

2.
Basic features of the SADC EPA

2.1
The IEPA is not a final and binding legal instrument yet. The formalities mentioned in Art 105 still have to be complied with before there is a binding agreement. Article 105 reads as follows: 
Entry into force
· 1.
This Agreement shall be signed, ratified or approved in accordance with the applicable constitutional or internal rules and procedures.

· 2.
This Agreement shall enter into force the first day of the second month following the deposit of the last instrument of ratification, acceptance or approval.

· 3.
Notifications shall be sent to the Secretary General of the Council of the European Union, who shall be the depositary of this Agreement.
· 4.
Pending entry into force of the Agreement, the European Community, the EC Party and the SADC EPA States agree to apply the provisions of this Agreement which fall within their respective competences ("provisional application"). This may be effected either by provisional application where possible or by ratification of the Agreement. 

· 5.
Provisional application shall be notified to the depositary. The Agreement shall be applied provisionally 10 days after the latter of the receipt of notification of provisional application from the European Community or of ratification or provisional application from all the SADC EPA States.  

· 6. 
Notwithstanding paragraph 3, the European Community, the EC Party and SADC EPA States may unilaterally take steps to apply the agreement, before provisional application, to the extent feasible. 

2.2
The present text of the SADC IEPA does not constitute a binding agreement; it 

           still has to be signed and ratified and will enter into force in terms of the 
           provisions of Art 105. However, it is only the final, agreed upon text that can 
           be signed (signature is a formal, future ceremony) and be ratified; negotiations 
           must be completed first. 
2.3
Once negotiations are complete it is necessary for the participating states to express their agreement with its form and content; as confirmed by Article 9 of the Vienna Convention on the Law of Treaties, which states that adoption of a text requires the “consent” of all the participating states. The effect of the Namibian reservations (as accepted) is that the formulation of certain provisions of the IEPA text has still to be finalized. Once that is done the formalities of Art 105 can be undertaken. The new negotiations in terms of article 67 (on services) constitute a new phase and involve new disciplines.
2.4     Article 105 also provides for the provisional application (i.e. before entry into force) of this agreement. This practice is sanctioned by the Vienna Convention. That point has not yet arrived for any of the SADC EPA states; no such steps have yet been taken by any of these states. It has also not yet kicked in for any of the ACP states involved in the various EPAs. The EC did adopt a regulation to allow DFQF access for goods from all ACP states entitled so. That has benefited exports from all these countries so entitled.
2.5     In the Statement by the Chief Negotiators and attached to the initialled text of the SADC EPA (Namibian negotiator omitted) it is noted that “the Parties intend to apply this Agreement respectively:

· The European Community  from 1 January 2008 on the basis of Article 105 (6), prior to provisional application, and thereafter by provisional application, pending ratification;

· The SADC EPA States from 1 July 2008 at the latest.”

2.6  One commentator on the Vienna Convention has explained provisional application as follows:

“A treaty is applied provisionally pending its entry into force if it so provides or if the negotiating states have in some other manner so agreed. When the treaty has a provisional application clause, the obligation of a state to apply the treaty provisionally is created by its participation in the adoption of the treaty. If there is no clause, the obligation arises if the state supports provisional application, usually by voting for a resolution to that effect. A state which does not so vote, or does not join a consensus, will be under no such obligation. And, should a treaty clause or a resolution be expressed to apply only to signatory states, it will not apply to a negotiating state until it has signed. Even after entry into force, provisional application may continue among those states which have not by then ratified. The date from which a treaty is to be applied can be the date of adoption or signature or whatever the negotiating states can agree on. The most famous, but hugely untypical, example of provisional application is the General Agreement on Tariffs and Trade 1947 (GATT), which has been applied provisionally for decades by a Protocol of Provisional Application.”
   

2.7   The conclusion to be drawn from this discussion and considerations is that the revisiting of the formally communicated reservations is sound in law and in line with normal practice. It is a bona fide attempt to clarify very important matters with long term implications. Negotiations are by their very nature about clarification and the continuation of this process till consensus is reached.      

3.
Compliance with the Cotonou Agreement

3.1
The Cotonou Agreement constitutes the binding framework in terms of which 

           to conclude the various EPAs. The SADC IEPA refers to the commitments in

           articles 1, 2 and 9 of the Cotonou agreement as the “overriding commitments”
  

           which have to be reflected in the EPA. This constitutes a binding benchmark 

           against which to measure any EPA text.

3.2      Article 37(7) of the Cotonou Agreement is of particular relevance. It reads: 
Negotiations of the economic partnership agreements shall aim notably at establishing the timetable for the progressive removal of barriers to trade between the Parties, in accordance with the relevant WTO rules. On the Community side trade liberalisation shall build on the acquis and shall aim at improving current market access for the ACP countries through inter alia, a review of the rules of origin. Negotiations shall take account of the level of development and the socio-economic impact of trade measures on ACP countries, and their capacity to adapt and adjust their economies to the liberalisation process. Negotiations will therefore be as flexible as possible in establishing the duration of a sufficient transitional period, the final product coverage, taking into account sensitive sectors, and the degree of asymmetry in terms of timetable for tariff dismantlement, while remaining in conformity with WTO rules then prevailing. 

3.3
The cited provision determines that: (i) the ACP countries should not be worse off (building on the EC acquis) under final EPAs, (ii) the socio-economic impact of new trade measures must be taken into account, and (iii) the ability and capacity of these states to adapt and adjust their economies to the consequences of EPAs must be given due consideration. 
3.4      It is for the governments of these states to adjust their economies to the future consequences of these agreements and to accommodate their impact on development policies. This will only be possible by being diligent and carefully studying the consequences of what they are agreeing to. They have to negotiate with all due care. They cannot later retreat from their obligations if they discover detrimental effects and unforeseen effects only subsequently.

3.5      It has often been stated that one of the objectives behind the EPAs is to promote the integration of these economies into the global economy.
 This cannot happen without a comprehensive and thorough study of all new commitments entered into with one particular trading partner; and relating them to multilateral and other trade arrangements.
3.6     It will not be in line with the letter and spirit of the Cotonou agreement if the SADC EPA now contains provisions with the potential to generate outcomes contrary to the original commitments. These partnership agreements have to constitute enabling frameworks, not obstacles, which will in all respects allow growth and development, regional integration and integration into the global economy.
4.
Regional Integration 

4.1      The ACP countries have to consider the effects of the EPAs on their own regional integration strategies and programmes with care. The promotion of deeper regional integration is a pillar of the EPA negotiations.
 This factor requires a careful evaluation of subsequent effects and of the policy space to pursue this important objective.
4.2      The IEPA text contains important provisions on regional integration in article 4 of the text. It reads:

1.
The Parties recognise that regional integration is an integral element to their partnership and a powerful instrument to achieve the objectives of this Agreement. 

2.
The Parties reaffirm the importance of regional and sub-regional integration amongst the SADC EPA States to achieve greater economic opportunities, enhanced political stability and to foster the effective integration of developing countries into the world economy. Without prejudice to the commitments undertaken in this Agreement, the pace and content of their regional integration is determined exclusively by the SADC EPA States in the exercise of their sovereignty.

3.
The Parties support in particular the integration processes based on the Southern African Customs Union Agreement signed on 21st October 2002, the Southern African Development Community Treaty signed on 21st October 2002 and the Constitutive Act of the African Union adopted on 11 July 2000, development policies and political agendas. They aim at building and deepening their partnership on the basis of those processes and at implementing the present Economic Partnership Agreement in a mutually supportive manner with those instruments, taking into account the respective levels of development, needs, geographical realities and sustainable development strategies.

4.3      It goes without saying that these principles must be promoted, not in any way be undermined, by other provisions in the text. These are not lofty statements without any real effect. Serious negative consequences will follow if existing and well established regional integration arrangements are destabilized. 

4.4     The BLNS states have been members of SACU for about 100 years and the structural features of their economies reflect this fact. SADC EPA text recognises this factor in its Preamble but does not seem to accommodate the consequences thereof. The Preamble recognises “the special circumstances of Botswana, Lesotho, Namibia and Swaziland in the Economic Partnership Agreement (EPA) and the need to take into account the effects on them of trade liberalization under the TDCA.” These “special circumstance’ should include the legal features of a customs union, namely the existence of a single customs territory and a common external tariff. The SADC EPA should not contain provisions with the potential to undermine the functioning and growth of existing regional organizations in Southern Africa. Similar considerations apply to SADC; where important new integration strategies are being implemented.

4.5      The reservations and concerns raised by Namibia are based on several grounds, inte alia the detrimental effects on regional integration among the SADC EPA states; diminished space for sound national development policies, inconsistency with WTO obligations, 
 and tension with the legitimate entitlements contained in the Cotonou agreement and the “Objectives” of the IEPA text.
  
5.        The MFN Clause in the SADC EPA Text
5.1       Article 28 of the SADC IEPA deals with “More favourable treatment resulting from free trade agreements”. It states the following: 
1.
With respect to matters covered by this Chapter, the EC Party shall accord to SADC EPA States any more favourable treatment applicable as a result of the EC Party becoming party to a free trade agreement with third parties after the signature of this Agreement. 

2.
With respect to the subject matter covered by this Chapter, the SADC EPA States shall accord to the EC Party any more favourable treatment applicable as a result of the SADC EPA States or any Signatory SADC EPA State becoming party to a free trade agreement with any major trading country after the signature of this Agreement. 

3.
Where a SADC EPA State can demonstrate that it has been given by a third Party substantially more favourable treatment than that offered by the EC Party, the Parties will consult and jointly decide how best to implement the provisions of paragraph 2.

4.
The provisions of this Chapter shall not be so construed as to oblige the EC Party or any SADC EPA State to extend reciprocally any preferential treatment applicable as a result of the EC Party or any SADC EPA State being party to a free trade agreement with third parties on the date of signature of this Agreement.

5.
For the purposes of this Article, 'major trading economy' means any developed country, or any country accounting for a share of world merchandise exports above 1 percent in the year before the entry into force of the economic integration agreement referred to in paragraph 2, or any group of countries acting individually, collectively or through an economic integration agreement accounting collectively for a share of world merchandise exports above 1.5 percent in the year before the entry into force of the economic integration agreement referred to in paragraph 2.

5.2      It is true that the EPAs offer DFQF access for ACP goods and that in this regard there cannot be an advantage to be lost. The concern is, however, about  sensitivities and defensive interests of the SADC EPA states. 

5.3      The EC press release of last December claims that this regional MFN provision flows from the Cotonou agreement and “leaves the ACP countries totally free to negotiate with other developing countries whatever trade treatment they wish.”
 This claim is somewhat ambitious. Articles 36 and 37 (the benchmark for and foundation of the new trade arrangement with the EC) emphasize WTO compatibility, regional integration and integration into the global economy; not regional MFN treatment for the EC. The latter is a new element.
5.4      The compatibility of this clause with the requirements of the rules of the WTO is another concern. Brazil has already raised this matter in the WTO General Council and has argued strongly that it is in conflict with the Enabling Clause, a binding set of rules to promote regional integration among developing countries. Other WTO members have raised similar concerns.
5.4     The EPAs must comply with the requirements of Article XXIV GATT and the new transparency mechanism for notifications. FTAs are exceptions to the WTO MFN rule which prohibits discrimination. They may not be used as vehicles for other objectives which may potentially introduce new differentiations with regard to established rules on South: South integration. FTAs are justiciable arrangements that have been scrutinized under the dispute settlement system of the WTO before and this may happen again.
 
6.         Export Taxes or Levies
6.1       Article 24 IEPA introduces another concern. It deals with “duties, taxes or other fees and charges on exports”; a rather elaborate list.  It reads: 
1.
No new customs duties on exports or charges having equivalent effect shall be introduced, nor shall those already applied be increased, in the trade between the Community and the SADC EPA countries from the date of entry into force of this agreement. 

2.
In exceptional circumstances, where the SADC EPA States can justify specific revenue needs,  protection of infant industries, or protection of the environment, these SADC EPA States may introduce, after consultation with the EC Party, temporary export taxes or charges having equivalent effect on a limited number of additional products. 

3.
The Parties agree to review the provisions of this Article in the Joint Council no later than 3 years after entry into force, taking fully into account their impact on development and diversification of the SADC EPA States economies.
6.2      This article recognises, in its own wording, that its implementation may “impact on development and diversification of the SADC EPA States’ economies.”  This is indeed one of Namibia’s concerns; but the negative impact is more acute and will be ab initio. There will be detrimental consequences for policies already in the pipeline. National and regional development and industrial policies are ongoing and the new SACU agreement has listed a common industrial development policy for SACU members as one of the priorities of the Members.
 
6.3     Article 24 IEPA will also undermine national and regional development policies. It will impact negatively on beneficiation and other development strategies in e.g. the mining sector; a sector of major importance to the Namibia and other SADC EPA states.

6.4      Given the significance of this matter and the importance of the principle for the SADC EPA states, the onus should not be on these states to demonstrate the existence of exceptional circumstances or the need for such national policies. The onus should be on the EC to show why they should be discontinued. 

6.5     There is also a danger of a multiplier effect. Subsequent FTAs and other trade agreements negotiated with third parties may see the same demand being repeated again.
6.6      The most serious concern is that this provision is unnecessary and out of step with the applicable WTO rules. The matter of export taxes is fully covered by the relevant provisions in the GATT, and in particular Article XI GATT. There is no additional need for this article in the IEPA. 
6.7      There are thus sufficient multilateral guarantees and the IEPA has to comply with the applicable WTO rules. EPAs cannot be used to circumvent the multilateral rules on trade in goods. And the existing rules are clear.
  In the words of one commentary: “No provision of the GATT prohibits export taxes. As a result, Members are free to impose export taxes on products as long as they are not set at a level so as to amount to an export ban. GATT Article XI can be construed to apply where an export tax is effectively an export ban. In that case, the export tax would be illegal.” 
 There is in fact, according to the same commentary, no way “to ‘bind’ export taxes effectively under the GATT rules.”
 The latter seems to be the intention behind article 24.
6.8     All the necessary safeguards against the possible abuse of export taxes already exist under the WTO rules and they are justiciable. There is no need or justification for article 24 IEPA.
7.         Infant Industry Protection

7.1      The concerns with regard to infant industry protection are about the refusal by the EC to accommodate the proposal by Namibia to insert a clause along the lines found in existing regional agreements binding on the SADC EPA states. To that extent runs counter to the objective to recognise existing regional trade arrangements among the SADC EPA states and to promote regional integration in a realistic manner.
7.2      The considerations listed above in 6.2 to 6.4 apply again. Art 24 (2) IEPA accepts the legitimate need to protect infant industries in the SADC EPA states and should therefore not make it a hollow undertaking.
7.3     Article 34 (6) (b) SADC IEPA forms part of a detailed safeguard arrangement and is the controversial provision. It states:

A SADC EPA State may take safeguard measures as provided for in paragraph 2, where a product originating in the EC Party as a result of the reduction of duties is being imported into its territory in such increased quantities and under such conditions as to cause or threaten to cause disturbances to an infant industry producing like or directly competitive products. Such provision is applicable for a period of twelve years for Botswana, Namibia and Swaziland or fifteen years for LDCs from the date of entry into force of this Agreement. This application period can be further extended on review by the Joint Council, in view of the overall level of development achieved by the SADC EPA States. Measures must be taken in accordance with the procedures laid down in paragraph 6 to 9.

7.4     This provision is ambiguous and needs to be clarified. As it stands now it means that infant industries are a once off and can only refer to such industries already in existence in the SADC EPA states.; no new industries can be established that would be entitled to this form of protection (and conforming to the very same requirements.) The reference to “provision” in the second new sentence of the quoted paragraph should at least be deleted and be replaced by the term “measure”. The change will reflect the true intention, namely that this particular article forms a permanent feature of a this agreement for as log as it remains in force. Only specific infant industry protection measures are bound by the time frames mentioned. 
7.5     The same concerns listed above in 6.5 to 6.8 apply mutatis mutandis here. Should the present formulation in the SADC IEPA not be changed there is a real danger of a multiplier with a chilling effect on future development policies in a broad and unpredictable manner.

7.6     This provision also raises systemic concerns.  The GATT structure with respect to safeguard measures is clear and constitutes the acceptable approach to safeguards and the legal requirements to be met when invoking them. In the SADC IEPA safeguards and infant industry protection are not dealt with separately (as the GATT does
) and the result is a rather convoluted and conceptually ambiguous arrangement.
8.         The Free Movement of Goods
8.1       Article 27 of the SADC IEPA deals with the “free circulation of goods”. It provides as follows:
1.
Customs duties shall be levied only once for goods originating in the EC Party or in the SADC EPA States in the territory of the other Party. 

2.
Any duty paid upon importation in a SADC EPA State shall be refunded fully when the goods are re-exported from the customs territory of the SADC EPA States of first importation. Such products shall then be subject to the duty in the country of consumption. 

3.
The Parties agree to cooperate with a view to facilitating the circulation of goods and simplifying customs procedures. 

8.2      The SADC EPA states are not a homogenous bloc and are members of different regional trade arrangements. SACU is a customs union and has a single customs territory and common external tariff. Mozambique and Angola are not members of this customs union and they administer their own customs territories. There is no single tariff book for these states and for Mozambique and Angola customs matters fall under their own national jurisdiction. 
8.3      The implementation of article 27 SADC IEPA will be costly and will in fact require special and new international legal arrangements between Mozambique (and later Angola) on the one hand and SACU (or some of its members) on the other. This will also complicate (if not directly undermine) the administration of SACU’s common external tariff. Trade facilitation measures  will be another casualty.   
8.4     The EC approach on this point will undermine the essential features of customs unions and FTAs in the region. This runs counter to the clearly stated objectives of the Cotonou agreement and the commitments in the SADC EPA to promote regional integration.

9
Article 67 of the Interim SADC EPA

9.1    Namibia and South Africa are not listed in article 67 of the SADC IEPA (on the
           “Second stage of Negotiations”) but the concerns about trade in services
           should be mentioned. This is an area of immense importance for       

           development and integration into the global economy. Decisions as to future 
           policies and negotiations should be taken in this light and require careful 

           preparation.
9.2     Article 67 reads:

The Parties agree to continue negotiations in 2008 to extend the scope of the present Agreement.  For the purpose of this Title, the SADC EPA States will be constituted of Botswana, Lesotho, Mozambique and Swaziland.  The remaining SADC EPA States may join the process of negotiation on a similar basis.  To this end, they will notify in writing the EC Party and the other SADC EPA States.

I.a)
Trade in Services

1.
The Parties recognise the growing importance of trade in services for the development of their economies and reaffirm their respective rights and obligations under the General Agreement on Trade in Services (GATS).

2.
No later than 31 December 2008 the Parties will complete negotiations on services liberalisation, on the basis of the following:

-
liberalisation schedule for one service sector for each participating SADC EPA State;

-
commitment to a standstill as specified in Article V.1.b(ii) GATS, for all services sectors;

-
agreement to negotiate progressive liberalisation with substantial sectoral coverage within a period of three years following the conclusion of the full EPA.

I.b)
Cooperation in Services

1.
The Parties recognise that trade capacity building can support the development of economic activities, in particular in services sectors.  To this end, the EC Party agrees to support capacity building aimed at strengthening the regulatory framework of the participating SADC EPA States.

2.
By the time of laying down the necessary arrangements for the liberalisation of trade in services, the Parties will define the specific cooperation objectives, principles and procedures that will accompany trade liberalisation.

II.a)
Investment

1.
The Parties agree to negotiate an Investment chapter, taking into account the relevant provisions of the SADC Protocol on Finance and Investment, no later than 31 December 2008.

II.b)
Cooperation on Investment

1.
The EC Party agrees to provide adequate technical assistance to facilitate negotiations and implementation of the Investment chapter.

III.
Competition and Government Procurement

1.
The EC Party agrees to cooperate with a view to strengthening regional capacity in these areas.  Negotiations will only be envisaged once adequate regional capacity has been built.

9.3     Article 67 of the IEPA confirms that additional negotiations are required 

            before negotiations for a “full” EPA will be completed. These negotiations are 
            limited, on the SADC side, to Botswana, Lesotho, Mozambique and 
            Swaziland.  Other SADC states may join and the basic elements in these 

            Provisions will quite directly impact on regional policies and deeper 

            integration.
9.4     Negotiations on trade in services in FTAs are a complicated matter and will

          require sufficient time for preparations and deliberations. It will be extremely 

          difficult to reach the goals stated in this article to “complete negotiations on 
          services liberalization …….liberalizing a schedule for one service sector for 
          each participating SADC EPA state” by 31 December 2008.  In addition, there 
          must also be agreement “to negotiate progressive liberalization with 
          substantial sector coverage within a period of three years following the 
          conclusion of the full EPA.”

9.5      Once this stage is reached there must be notification to the WTO in terms of 
           Article V GATS and the substantive requirements of that provision for FTAs 
           in services will have to be complied with.  This constitutes a 
           considerable challenge for the SADC EPA states; they have not yet entered 
           into regional agreements on trade in services in their existing organizations.

9.6      It should also be pointed out that the Cotonou Agreement, in Article 41, 
           contains only exhortatory language with respect to the conclusion of 
           negotiations on services.  There is no WTO waiver applicable involved and 
           therefore no final deadline has to be met as a result of the expiry of a waiver, 
           as was the case with respect to trade in goods.

9.7      Article 67 contains a package, including other disciplines such as investment,

           competition and government procurement, albeit with different  

           frameworks in mind .  With respect to investment the parties will  
           negotiate “ an investment chapter, taking into  account the relevant 
           provisions of the SADC Protocol on Finance and Investment, no later than 31 
           December 2008.”  The reference here to the SADC Protocol on Finance and 
           Investment gives rise to complications.  This particular SADC instrument is 
           not in force yet and certain of its annexes (on e.g. the Project Preparation 

           Development Fund) are still to be drafted and adopted. There is no indication 
           when it will be ready.   

            .
9.8     It should also be pointed out that the parties to this SADC Protocol may  
            include all 14 SADC member states.  Namibia and South Africa, although not 
            mentioned in Article 67, are involved (as SADC members) in these

            negotiations and will in all likelihood be parties to the Finance and Investment 
            Protocol of SADC.  These lateral implications and considerations pose 
            additional complications. They merit care study before an investment 
            chapter can be finalized for the SADC EPA.

10.
Alternatives to EPAs?
10.1    Decisions on alternative trade arrangements and international agreements
           involve complicated national and regional policy considerations. They have to 
           be benchmarked against a country’s needs, history and productive capacity. 

           such decisions should also involve all role-players and be based on sound 

           studies and consultation.  The present document cannot provide an analysis 

           of these factors. It can only list a few considerations which surfaced in the 

           context of the present EPA negotiations.
10.2    International trade agreements (provided they are based on sound principles

           and clear provisions) bring the advantages of certainty and predictability. 

           Rules-based dispensations have many advantages over alternative 

           arrangements based on unilateral measures, national legislation or the 

           revocable policies of other regional bodies.   

10.3    It has been mentioned that the GSP or GSP Plus schemes can be considered 

           as alternative trading arrangements for Namibia. However, this is a unilateral 
           offer of the EC, can not be negotiated, does not at present cover beef, can be 
           amended unilaterally and comes with several conditionalities. The EC will not     

           grant advantages through its unilateral trade schemes for developing states 
           which were considered impossible to negotiate via the EPAs. 

10.4    What about the diversification of export markets? Governments do not trade, 
           they only create enabling (and hopefully optimal) frameworks to stimulate 
           trade and bring about the certainty (via enforceable rules) that will attract 
           investors and secure contracts. It takes long to establish a product in a foreign 
           market, especially when competing against like products from elsewhere. 
           Competitiveness is a business calculation. Domestic investment in e.g. 

           abattoirs and related infrastructure to comply with SPS and technical 

           requirements in export destinations can only be recouped after time.
11.
Conclusions and Recommendations

· The Namibian reservation regarding certain issues in the SADC IEPA text initialled at the end of 2007 are in many ways based on sound legal and practical arguments.
· Clearer formulations are needed in a number of instances. In other cases there are conceptual difficulties that have to be sorted out.
· These matters are to be addressed during negotiations with the EC (before any negotiations under article 67 start) early in 2008. 

· The SADC IEPA text has not yet been signed and obscure or unacceptable provisions can be redrafted. No legal reason prevents this.
· Before any new negotiations with the EC are embarked upon the SADC EPA states have to agree on joint positions inter se. 

· The consolidation and promotion of regional integration in SADC and SACU should be singled out as a priority; not only vis-à-vis the EC but also as an urgent matter amongst the states of Southern Africa. Very little has yet been achieved in terms of common policies and common institutions.
 Many protocols have been adopted by SADC members but seldom are they implemented as rules-based instruments.
� See the official statement issued by H.B Rumpf, Namibian Ambassador to the European Communities. At the Lisbon Summit between the EC and the AU at the end of 2007 these reservations were accepted again and an official undertaking was given by the EC spokespeople to reopen discussions  in order to reach agreement. 


 


� See also the official press release by the EC delegation in Windhoek, dated 6 December 2007.  It concludes by stating: “The European commission and the SADC-EPA countries have confirmed their commitment to continue negotiations on all issues next year with a view to conclude a full EPA.” (Emphasis in the original.) 


� Interpretation of international agreements is done by invoking the relevant rules of international law, as codified by art 31, Vienna Convention on the Law of Treaties.


  


�           Anthony Aust Modern Treaty Law and Practice, Cambridge University Press, 2000 at 139.


� Art. 3(1) SADC IEPA.


� Note art 1(c ), IEPA. This is one of the basic objectives of the EPA.


� Section 3, Cotonou agreement.


� Such as the RISDP.


� Confirmed throughout the Cotonou agreement and the IEPA text. See e.g. art 1(f), IEPA.


� These objectives are listed in art 1, IEPA.


� Issued in Windhoek on 6 December 2007. emphasis in the original.


� The Turkey Textile case is an example. The Banana cases also touch on related aspects such as discrimination.


� Article 38, SACU Agreement.


� The scope of Art XI GATT has been established in the Japan – Trade in Semi- Conductors case.


� Matsushita, Schoenbaum and Mavroidis The World Trade Organization – Law, Practice, and Policy, 2nd edition, OUP 2006 at 593 – 594.


� Ibid at 594. 


� The GATT provisions on infant industry protection are found in Art XXVIII, GATT. 


� These are the raison d’etre of the new SACU agreement.
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